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al{ anfq gr 3r#ta 3mararias rra aa ? at as gr ark a uf zrenfenfa fa
say ·Ty tr 3#f@art at 3rat zr g=a?tr 3ma rgd a mar et

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

Revision appl_ication to Government of India:

() b€ha 5la zlca 3nfefru, 1994 cB1" tJm 3raRt aa; Tg mac#i cB" 6fR ~~ 'cfRT cBl"
Gu-Ill # per qgn 3iaifa grlervr 3la 3rft Rra,Gdl, fad ix,u, TUG
fart, asf if=ra, Ra tu a,i mif, { fact : 110001 cBl" cB1" '3'fAT~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) In case of any ·loss of goods where the loss occur in transit from a factory t v.aFE~1t',loL::: to
another factory or from one warehouse to another during the course of process·
warehouse or in storage whether in a factory or in a warehouse.
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(Li'?) 'l:rRcf cf)" G!TITT" fcn'm ~ 1TT ~ if frf<TT@d l=ffB LR 1TT l=ITc1 a [Rf; i sq#y zrca aa
l=ffB LR \:I c'9 I G .--j !{,I, (;Cf) cf)" ~ cf)" ~ 'i:f \j'jl" 'l:rRcf cf)" G!TITT" fa5ft r, zq Raffaa et ' '

(A) In case of rebate of duty of excise on goods exported to any country or territrny outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3c'9 I c;.--i c#!" '3c'9 I Gr! ~ cf5" 'TTTfA cf5" fu-c: sit spet ifsr t n ?st ha arr?r
uit ga err gi fu al Rl cb ~ . ~ cf)" IDxT "91ffif at arr u zaT al j •fctffi"
~ (-.:i'.2) 1998 tlRf 109 '[lxT~ fcl:,q ~ "ITT!

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

() a sari zgea (rf) Rural, 2oo1 a far e # 3inf RRfe ua in sg-8 i )
tufii , hf srr wfa arr hf fetasfl m a #fare-3gr vi r8la
3hr alt?t 4Rii rr sf om4 fa urn uiRg tr rrr all z.alr ff
a 3iafa enr 35-~ faeff #t cf)" :fIBR cf)"~ cf)" Wi2.T it3ITT"-6 utan at ,f ft ±hf
afezt
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated ·and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf2i\J"H ~ cB" Wi2.T Gisi vican van v Garg qt zu swa a sit q1 200/-#t
~ ~ \i'IW Gt'tx \J16T iqi a Gara uiar st at 1ooo/- al #6h 4/ar #t urg I

. The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr grca, #€tr 3qra zc vihatar4Rt urzn@rau f 3r4la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) 4ta qral glen 3pf,Ru, 1944 cf5l" tt"'RT 35-Gfl"/35-~ sinfa.

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

3 qaf fa a qReb 2 ( 4 ) a i sag ru rarat al 3fta, fatm fl zred,
atu qra zyca gi ala 3rft#ta nrznf@raw1(fez) at ufa flu 4)Real, 3sarsl
# 2"1er, sgulf] 44dT , er7al ,f4a#r, 3lg<lardas0o4 '

0

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" Floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal' shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of, Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrf@ zmara{ e or?sii r rrl et & at r@as e sitar # fg #ha algr
sqfaa. er fau urr a; gr merst'g; sf fas farer 4dt arf aa k fr
zre,Re,fa 3r4Ra mrnf@raw at ya 3rat znat var at v cm4a fhut urar &y
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner, not withstanding the fact that the one appeal to the

· Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

'

0

0

(4)

(5)

araraa zrcarf@,fzm 47o zurizitfea alt 3qf4 a siafa fefRa fag 3rear art
3daa ur corr zrenferf [ufa If@rt 3re a r@ls t ya 4Rau .6.so h
i:bl~llllcill ~ Rq)c c'ITIT 61"1T ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amenc:led.

a 3it #if@r Tai at fiaor aa fr#i at sit s#ft ear 3la[fa fan urat ? uit
«flt zyc, #ta sara ya vi ar rqaj urn@ravr (alffaf@) Ru, 1982 ffea

· er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

+ v#tr zcs, #4tr sari zgea ga ara rf4la nrnf@raw1(fre),
,fear4lit ama afar(Demand) g cf6(Penalty) cf1T 10%~uim"cbBf
3faf a tareaifh, srfra»aqa o a?tswu & I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

#{tr3ncs sit harah sirfa, sf@ra@ta "5fan ati"Duty Demanded)
a. (Section) is±DbaafuiRaft;
z fur nraahz fezalft;
a hf@z #feefitfu 6haaaufr.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate· Commissioner would have to be pre-deposited, provided that the pre

. deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

<r err±r h uR srflufrau #rr et&igeo srrar zeau zus R@aif@a gtatfogg zek 1o%

maru sft esibarcue Ralf@a elaa awsk 1o graraualas?1
In view of above, an appeal against this order shall lie before th ·- ment of

10% of the duty dem·anded where duty or duty and penalty are in where
penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by MIs. Suket Rajnikant Divetia, 324, Platinum

Plaza, Opp. IOC Petrol Pump, Near Judges Bunglow Road, Bodakdev, Ahmedabad

(hereinafter referred to as "the appellant") against Order-in-Original No.

172/DC/SUK.ET/DIV-6/A'BAD SOUTH/PMT/2022-·23 dated 30.12.2022. (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner (Technical),

Central GST, Ahmedabad South (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AKHPD3711A. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15 to FY 2016-17, it was noticed that the appellant had earned an

income ofRs. 22,31,266/- during the FY 2014-15, Rs. 20,99,542/- during the FY 2015-16, Rs.

29,05,723/- during the FY 2016-17, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)"filed with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of required

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/WS06/O&A/SCN

46/2020-21 dated 28.09.2020 demanding Service Tax amounting to Rs. 10,26,575/- for the

period FY 2014-15 to FY 2016.17, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; recovery of late fees as per Rule 7C of the Service Tax Rules, 1994 read

with Section 70 of the Finance Act, 1994; and imposition of penalties under Section 77(1) and

Section 78 of the Finance Act, 1994.

2.2 Subsequently, the appellant were issued another Show Cause Notice No.·

V/WS06/O&A/SCN-378/2020-21 dated 24.12.2020 demanding Service Tax amounting to Rs.

3,14,931/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; recovery of late fees as per Rule 7C of the Service Tax Rules, 1994 read

with Section 70 of the Finance Act, 1994; and imposition ofpenalties under Section 77(1) and

Section 78 of the Finance Act, 1994.
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2.3 The aforesaid both Show Cause Notices were adjudicated vide the Order-in-Original

No. CGST-VI/Dem-181-182/SUKET/AC/DAP/2022-23 dated 03.01.2023 by the Assistant

Commissioner, CGT, Division-VI, Ahmedabad South, wherein with regard to SCN No.

V/WS06/O&A/SCN-46/2020-21 dated 28.09.2020, the demand of Service Tax amounting to

Rs. 68,496/- out ofRs. 10,26,575/- was confirmed under proviso to Sub-Section (1) of Section

73 of the Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for

the period FY 2014-15. The Assistant Commissioner, CGST, Division-VI, Ahmedabad South

has dropped the remaining demand of Service Tax. Further (i) Penalty of Rs. 68,496/- was

imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs.

10,000/- was imposed on the appellant under Section 77(1) of the Finance Act, 1994; and (iii)

Penalty ofRs. 40,000/- was imposed on the appellant under Rule 7C of the Service Tax Rules,

1994 read with Section 70 of the Finance Act, 1994. The Assistant Commissioner, CGST,

Division-VI, Ahmedabad South has dropped the proceeding initiated vide Show Cause Notice

No. V/WS06/O&A/SCN-378/2020-21 dated 24.12.2020 as the demand for the same period

already covered under SCNNo. V/WS06/O&A/SCN-46/2020-21 dated 28.09.2020.

2.4 Subsequently, Show Cause Notice No. V/WS06/O&A/SCN-378/2020-21 dated

24.12.2020 was again adjudicated vide the impugned order wherein the demand of Service

Tax amounting to Rs. 3.14,931/- was confirmed under proviso to Sub-Section (1) of Section

73 of the Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994 for

the period FY 2015-16. Further (i) Penalty of Rs. 3,14,931/- was imposed on the appellant

under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the.

appellant-under Section 77(1) of the Finance Act, 1994; and (iii) Order for recovery of late

fees from the appellant under Rule 7C of the Service TaxRules, 1994 read with Section 70 of

0 the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by. the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

The appellant is engaged in the business of providing Man Power Supply to various

industries.

e The adjudicating authority has grievously erred in law and or on facts in not

considering the Order-in-Original No. CGST-VI/Dem-181

182/SUKET/AC/DAP/2022-23 dated 03.01.2023 passed by the Assistant

Commissioner, Central GST, Division-VI, Ahmedaba South.

5
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The adjudicating authority has overruled the Order-in-Original No. CGST-VI/Dem

181-182/SUKET/AC/DAP/2022-23 dated 03.01.2023 passed by the Assistant

Commissioner, Central GST, Division-VI, Ahmedabad South.

The Assistant Commissioner, CGST, Ahmedabad South has mentioned wrong PAN of

the appellant at the time of issuing Original- SCN i.e. SCN No. F. No.

V/WS06/O&A/SCN-46/2020-21/5250 and mentioned PAN as AAPPM4998Q. AII

other details i.e. Turnover, Name, Address for the FY 2014-15, FY 2015-16 and FY

2016-17 is belongs to the appellant only. Hence, due to typographically mistakes taken

placed by the Department in mentioning the PAN of the appellant is not the only

reason for not to accept the Order-in-Original No. CGST-VI/Dem-181

182/SUKET/AC/DAP/2022-23 dated 03.01.2023 issued by the Assistant

Commissioner, CGST, Ahmedabad south stating the both the PAN is different.

4. Personal hearing in the case was held on 21.08.2023. Shri Sandip Kothari, Chartered

Accountant, appeared on behalf of the appellant for personal hearing and handed over

additional written submissions. He reiterated submissions made in appeal memorandum and

additional written submission. He submitted that the show cause notice covered by the

impugned order has been adjudicated twice and has been dropped vide Order-in-Original

dated 03.01.2023. Even, otherwise the appellant provided service for Manpower Supply and

Recruiting Services, which is chargeable to tax in the hand of recipient on RCM basis.

Therefore, he requested to set aside the impugned order.

4.1 The appellant have in their additional written submission, inter alia, reiterated the

submission made in the appeal memorandum.

5. I have carefully gone through the facts of the· case, submissions made in the Appeal
O

Memorandum & additional written submission; submission made during the course of

personal hearing and documents available on record. The. issue to be decided in the present

appeal is whether the impugned order passed by the adjudicating authority, confirming the

demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period

FY 2015-16.

6. It is observed that the main contentions of the appellant are that (i) the Order-in

Original No. CGST-VI/Dem-181-182/SUKET/AC/DAP/2022-23 dated 03.01.2023 passed by

the Assistant Commissioner, Central GST, Division-VI, Ahmedabad South is already covered

the period FY 2015-16 and the said OIO alread the SCN No.

6
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V/WS06/O&A/SCN-378/2020-21 dated 24.12.2020 on which the impugned order passed by

the adjudicating authority; and (ii) The Assistant Commissioner, CGST, Ahmedabad South

has mentioned wrong PAN of the appellant at the time of issuing Original SCN i.e. SCN No.

F. No. V/WS06/O&A/SCN-46i2020-21/5250 and mentioned PAN as AAPPM4998Q. All

other details i.e. Turnover, Name, Address for the FY 2014-15, FY 2015-16 and FY 2016-17

is belongs to the appellant only. Hence, due to typographically mistakes taken placed by the

Department in mentioning the PAN of the appellant is not the only reason for not to accept the

Order-in-Original No. CGST-VI/Dem-181-182/SUKET/AC/DAP/2022-23 dated 03.01.2023

issued by the Assistant Commissioner, CGST, Ahmedabad south stating the both the PAN is

different.

6.1 It is also Qbserved that the adjudicating authority has confirmed the demand of service

tax vide the impugned order observing as under:

"8. On going through submission ofthe noticee dated 23.12.2022 it is learnt that a

SCN dated 28.09.2020 bearing DIN Number-20200964WS06001YBJCD covering the

period 2014-15, 2015-16 and 2016-17 has been Issued to Ms. Suket Rajnikant

Divetia and PANNumber mentioned on SCN isMPPM4998Q.

However, on perusal ofthe present SCN which is issuedfrom F. No.

V/SO6/O&A/SCN-378/2020-21 on 24.12.2020 and bearing DIN-

20201264S060000B12, I find that PAN number mentioned on this SCN is

AKHPD3711A.

As PAN Numbers involved in both SCNs are not same, this is not

matter ofduplication ofprocess as claimed by the noticee. Therefore, the issue

involved in SCN F. No. V/WS06/O&A/SCN-378/2020-21 dated 24.12.2020 is

liablefor confirmation and recovery thereof"

7. I find that the SCN No. V/WS06/O&A/SCN-46/2020-21/5250 dated 28.09.2020

issued to the appellant mentioned PAN as AAPPM4998Q, however, all other details i.e.

Name, Address and Turnover for the FY 2014-15, FY 2015-16 and FY 2016-17 is belongs to

the appellant only, thus it seems that the PAN was wrongly mentioned in the SCN. I also find

that the Assistant Commissioner, CGST, Ahmedabad south, while deciding the said SCN

dated 28.09.2020, vide the Order-in-Original No. CGST-VI/Dem-181-182/SUKET/

AC/DAP/2022-23 dated 03.01.2023 mentioned correct PAN of the appellant i.e.

AKHPD3711A. Thus, I find that the mistake done at the tim

corrected at the time of issuance of 010.

7



F.No. GAPPL/COM/STP/2570/2023-Appeal

8. I find that even otherwise, when the Order-in-Original No. CGST-VI/Dem-181

182/SUKETIAC/DAP/2022-23 dated 03.01.2023 issued and the SCN No.

V/WS06/O&A/SCN-378/2020-21 dated 24.12.2020 also decided by the Assistant

Commissioner, Central GST, Division-VI, Ahmedabad South and again the same SCN dated

24.12.2020 decided by the adjudicating authority vide the impugned order is not correct,

proper and legal.

9. In view of the above discussion, I am of the considered view that the impugned order

issued by the adjudicating authority is not correct, proper and legal and deserved to be set

aside. Since the demand of Service Tax is not sustainable, there does not arise any question of

charging interest or imposing penalties in the case.

10. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

11. aftmafgt afRr +&fta fart 5qla a@a fr star?
The appeal filed by the appellant stands disposed of in above terms.

£2so
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

(R.@aniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,
Mis. Suket Rajnikant Divetia,
324, Platinum Plaza,
Opp. IOC Petrol Pump,
Near Judges Bunglow Road,
Bodakdev, Ahmedabad

The Assistant Commissioner (Technical),
Central GST,
Ahmedabad South

Copy to:
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s

1) The Principal Chief Commissioner, Central GT, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner (Technical), CGST, Ahmedabad South
4) The Assistant Commissioner, CGST, Division VI, Ahmedabad South
5) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
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